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Two court decisions in the last week are worthy of comment. 
The first is a ruling by an Intermediate Appellate Court in Texas 
which has adverse implications for any product liability case in 
Texas involving beer or tobacco. The case, entitled McGuire v. 
Joseph E. Seaaram & Sons , was brought by an alcoholic who claimed 
damages resulting from Seagram's failure to warn of the dangers of 
alcohol consumption. In particular, the plaintiff alleged that 
Seagram failed to warn of the addictive nature of alcohol, the 
genetic pre-disposition of certain people to alcoholism, and the 
large number of specific diseases that can be caused by excessive 
alcohol consumption. The trial court dismissed the case on the 
ground that Comment (i) of Section 402 of the Restatement of Torts 
makes it clear that the harmful effects of certain products, like 
alcohol and tobacco, are so widely known that consumers of those 
products may not pursue a failure-to-warn claim based solely on the 
inherent characteristics of the product. This dismissal was 
consistent with the actions taken previously by numerous other 
courts, both in Texas and throughout the country. 

On appeal, the Intermediate Court of Appeals reversed. In a 
lengthy and highly plaintiff-oriented opinion, the Court said that 
manufacturers of alcohol have a duty to warn consumers of all of 
the specific consequences which may flow from consumption of the 
product, and to issue instructions on how the product should be 
used to avoid possible dangers f e.g.. in moderation). The Court 
specifically disavowed Comment (i) of the Restatement of Torts. 

We understand that Seagram will seek to appeal this case to 
the Texas Supreme Court. If that appeal is unsuccessful, the 
Intermediate Court's decision could be problematic in any future 
case that may be brought in Texas against Miller, as well as in the 
large number of smoking and health cases that are currently pending 
in Texas. This decision reaffirms my view that Texas is probably 
the most dangerous jurisdiction for us in product liability 
litigation. 

The other decision which has been the subject of considerable 
media attention this week is the Supreme Court's First Amendment 
ruling in the Peel case. That case involved a disciplinary action 
brought against an attorney in Illinois who advertised on his 
letterhead that he was a "Certified Civil Trial Specialist," 
referencing a certificate he had received from the National Board 
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of Trial Advocacy. The State of Illinois claimed that the 
advertisement violated one of the Rules of its Code of Professional 
Responsibility. Peel argued that the advertisement was truthful 
and therefore protected by the First Amendment. In a 5 to 4 
decision, the Supreme Court sustained Peel's position. The Court 
found that the State Code of Professional Conduct was overly broad, 
in that it prohibited all advertisements relating to certification, 
rather than only those which were misleading or deceptive. 

Some commentators have suggested that the Court's decision 
represents an important victory for commercial free speech and a 
departure by the Court from several recent decisions in which it 
had significantly limited the scope of First Amendment protection 
for commercial speech. Indeed, a Wall Street Journal article 
suggested that the Court's ruling in Peel might enhance the alcohol 
and tobacco industries' position with respect to pending 
legislative proposals to restrict advertising for their products. 
I have a different view. I think that very little comfort can be 
taken from the Court's opinion. The Court did not announce any new 
or startling principle with respect to commercial speech? it simply 
struck down a State prohibition on professional advertising that 
was outrageously broad. In fact, I find it disturbing that four 
justices were prepared to validate the State's clearly unjustified 
prohibition. That suggests to me that there is a hard core of four 
justices who are likely to sustain virtually any encroachment on 
commercial speech, and that they only need to pick up one 
additional vote, which they are likely to get, in any case 
involving a closer question than the one presented by the Peel 
case. 
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